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2 SCAP v. EPA

SUMMARY"™

Environmental Law

The panel dismissed for lack of subject matter jurisdiction
the petition for review brought by the Southern California
Alliance of Publicly Owned Treatment Works, challenging an
Objection Letter sent by the United States Environmental
Protection Agency (EPA) regarding draft permits for water
reclamation plants in El Monte and Pomona, California.

The Clean Water Act prohibits the discharge of any
pollutant into navigable waters from any point source
without a permit, and permits are issued in accordance with
the National Pollutant Discharge Elimination System
(NPDES). When a state assumes primary responsibility for
issuing NPDES permits, the EPA retains supervisory
authority over state permitting programs under 33 U.S.C.
§ 1324(d).

In 1973, the EPA granted California authority to
administer its NPDES permits program. The Los Angeles
Regional Office of the California State Water Resources
Control Board prepared the draft NPDES permits for the
water reclamation plants at issue. The EPA issued an
Objection Letter to the draft permits raising concerns about
the effluent toxicity. The Los Angeles Board revised the
draft permits to meet the terms of the EPA’s Objection Letter,
and issued the permits.

" This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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Petitioners argued that the draft permits were consistent
with the Clean Water Act and that the EPA exceeded its
authority in requiring water quality-based effluent limitations
for whole effluent toxicity and other limitations.

The panel held that neither 33 U.S.C. § 1369(b)(1)}(E) nor
(F) of the Clean Water Act provided the court with subject
matter jurisdiction to review the Objection Letter. The panel
held that when a state assumes responsibility for
administering the NPDES program, the state becomes the
permit-issuing authority, and an EPA objection to a draft
permit is merely an interim step in the state permitting
process. The panel held that here, the Los Angeles Board
chose to revise the draft permits and retain control of the
NPDES permitting process for the plants, and the permits
were issued through the State of California, not the EPA. The
panel concluded that the appropriate avenue for petitioners to
seek redress was through the State’s review process.
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OPINION
BYBEE, Circuit Judge:

The Southern California Alliance of Publicly Owned
Treatment Works (SCAP) petitions for review of an objection
letter sent by the United States Environmental Protection
Agency (EPA) regarding draft permits for water reclamation
plants in El Monte and Pomona, California. SCAP argues
that we have original jurisdiction to review the objection
letter under 33 U.S.C. § 1369(b)(1)}(E), which applies to EPA
action “approving or promulgating any eftfluent limitation,”
and 33 U.S.C. § 1369(b)(1}(F), which applies to EPA action
“issuing or denying any permit.” We agree with EPA that we
lack subject matter jurisdiction to hear SCAP’s claims, and
we dismiss the petition.

I. BACKGROUND

A. The Clean Water Act

In 1972, Congress enacted sweeping amendments to the
Federal Water Pollution Control Act (FWPCA) of 1948 “to
restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). After
another round of substantial amendments in 1977, the statute
became known as the Clean Water Act (CWA or the Act).
The CWA prohibits the discharge of any pollutant into
navigable waters from any point source without a permit. /d.
§ 1311(a). Permits are issued in accordance with the National
Pollutant Discharge Elimination System (NPDES). /d.
§ 1342(a). These permits authorize certain point source
discharges and are typically conditioned on compliance with
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water quality standards and effluent limitations issued under
the Act. Id. § 1342(a).

The CWA establishes two pathways for the issuance of
NPDES permits. First, EPA may issue the permits under
33 U.S.C. § 1342(a). Second, the states, with EPA approval,
may assume responsibility for issuing permits. /d. § 1342(b).
The state program must meet specific requirements, including
incorporating certain provisions of the NPDES regulations,
and be approved by EPA. /Id.; 40 C.F.R. §§ 123.25(a)(15),
122.44. “If [NPDES permitting] authority is transferred, then
state officials—not the federal EPA—have the primary
responsibility for reviewing and approving NPDES discharge
permits, albeit with continuing EPA oversight.” Nat’'l Ass’n
of Home Builders v. Defs. of Wildlife, 551 U.S. 644, 650
(2007). Forty-six states, including California, currently have
authority to issue their own NPDES permits. EPA, NPDES
State Program Information, https://www.cpa.gov/npdes/
npdes-state-program-information (follow: “Authority”
hyperlink).

Even when a state assumes primary responsibility for
issuing NPDES permits, EPA retains supervisory authority
over state permitting programs under 33 U.S.C. § 1342(d).
The state must transmit to EPA a copy of each permit
application received, as well as proposed permits, and EPA
has ninety days to notify the state of any objections it has to
the draft permit. /d. § 1342(d)(1)—~(2). The objection must be
in writing and state “the reasons for such objection and the
effluent limitations and conditions which such permit would
mclude if it were issued by” EPA. Id. § 1342(d)(2). If the
disagreement proves intractable, the state or any interested
person can request that EPA hold a public hearing on the
objection. Id. § 1342(d)(4); 40 C.F.R. § 123.44(e).
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Following a public hearing, EPA may reaffirm, withdraw, or
modify the original objection. 40 C.F.R. § 123.44(g). If the
state does not request a hearing or EPA maintains its
objection, the state then has a choice: It can either revise the
permit to address EPA’s objection or allow permitting
authority to pass back to EPA. 33 U.S.C. § 1342(d)(4); see
also 40 C.F.R. § 123.44(h).

The state’s decision either to make the changes and retain
jurisdiction over the permit or to relinquish permitting
authority to EPA has practical consequences for further
review. If the state chooses to revise and issue a permit, an
aggrieved party can seek further administrative review and
then judicial review in accordance with state law. See Am.
Paper Inst., Inc. v. EPA, 890 F.2d 869, 875 (7th Cir. 1989).
By contrast, if jurisdiction returns to EPA and EPA issues a
federal NPDES permit, EPA’s decision may be appealed
within EPA to the Environmental Appeals Board (EAB).
40 C.F.R. § 124.19(a)(1). A final EPA permit approved by
the EAB is subject to review in an appropriate circuit court of
appeals. 33 U.S.C. § 1369(b)(1(F).

B. California’s NPDES Permitting Program

In 1973, EPA granted California authority to administer
the NPDES permits program. Approval of California’s
Revisions to the State National Pollution Discharge
Elimination System Program, 54 Fed. Reg. 40,664 (Oct. 3,
1989); Discharges of Pollutants to Navigable Waters:
Approval of State Programs, 39 Fed. Reg. 26,061 (July 16,
1974). Regional Boards make the initial permitting decisions.
The California State Water Resources Control Board (State
Board), the final NPDES permitting authority in California,
reviews the permits issued by Regional Boards. “[Alny
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aggrieved party” may then file a petition for review in
California Superior Court. Cal. Water Code § 13330(a).

Additionally, California and EPA have entered into a
Memorandum of Agreement that explains in greater detail the
rights the State has under the Act and the regulations. Under
that agreement, for example, if the State disagrees with
EPA’s objection, it has the option to pursue informal means
of resolving the dispute. See, e.g., NPDES Memorandum of
Agreement Between U.S. Environmental Protection Agency
and California State Water Resources Control Board 16
(1989) (MOA) (“If EPA and a Regional Board are unable to
resolve a disagreement over provisions of a prenotice draft
permit to which EPA has filed a formal objection, the State
Board may mediate the disagreement to a resolution that is
satisfactory to EPA and to the Regional Board.”). Once EPA
has filed an objection letter, the State may request that EPA
conduct a public hearing pursuant to 40 C.F.R. § 123.44 or
opt to conduct its own public hearing. /d. at 16-17. The
MOA, like the regulations, contemplates that, following this
process, EPA may modify or even withdraw its objections.
Id. at 19.

C. The Permits at Issue

The Whittier Narrows Water Reclamation Plant, located
in El Monte, California, and the Pomona Water Reclamation
Plant, located in Pomona, California (collectively, the Plants),
arc tertiary-level treatment water reclamation facilities that
receive industrial, commercial, and residential wastewater
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from the surrounding cities.! They each produce
approximately 9000 acre-feet of recycled water per year,
which is used for groundwater recharge and landscape
irrigation in Southern California.

The Los Angeles Regional Office (L.A. Board) of the
State Board prepared the draft NPDES permits (Draft
Permits) for the Plants at issue. The L.A. Board also prepared
a “Fact Sheet,” which included its determination that effluent
limitations were required for “whole effluent toxicity™
because the discharge potentially could cause or contribute to
chronic toxicity. The Draft Permits addressed chronic
toxicity by setting “Chronic Toxicity Trigger and
Requirements™ (Toxicity Triggers).

The L.A. Board submitted the Draft Permits to EPA for
review consistent with 33 U.S.C. § 1342(d)(1). Jane
Diamond, the Region 9 Director of EPA’s Water Division,
issued a letter with EPA’s formal objections to the Draft
Permits on September 4, 2014 (“Objection Letter”). EPA’s
principal concern “relate[d] to numeric effluent limitations
for whole effluent toxicity.” EPA criticized the permits
because they “express a chronic toxicity requirement as a
series of steps which include a narrative trigger for further
investigation of effluent toxicity, not as an effluent limitation

! Tertiary treatment plants produce water meeting drinking water
standards required by the Safe Drinking Water Act, 42 U.S.C. § 300f e/
seq.

?“Whole effluent toxicity” (sometimes referred to as WET) refers to
the fact that effluent can contain many different pollutants. Even ifno one
pollutant is likely to cause harm to aquatic organisms, the combination of
several pollutants may have an adverse result. See Edison Elec. Inst. v.
EPA, 391 F.3d 1267, 1268-69 (D.C. Cir. 2004).
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for WET. . . . Taken together, these toxicity triggers simply
require further investigation, and thus do not met meet the
definition of ‘effluent limitation’ under the CWA ....” EPA
offered other criticism as well and attached to its letter what
it characterized as “Required Changes” and “Recommended
Changes” in the permits. EPA stated that if the L.A. Board
did not submit revised permits addressing EPA’s concermns,
EPA would “acquire exclusive NPDES authority over the
discharges pursuant to 40 C.F.R. § 123.44(h)(3).”

The L.A. Board revised the Draft Permits to meet the
terms of EPA’s Objection Letter. Afterreviewing the revised
permits, EPA notified the L.A. Board, the State Board, and
the permit applicants that EPA’s objections had been satisfied
and that the NPDES permits for the Plants remained within
the L.A. Board’s jurisdiction. After complying with
procedures required by state law, the L.A. Board issued the
permits for both Plants in November 2014.

D. State Administrative Proceedings

On December 8, 2014, SCAP, along with the permittees
and other partics, filed an administrative appeal of the L.A.
Board’s action with the State Board. The petition requested
a hearing and a stay of the NPDES Permits. Three weeks
later, on December 31, 2014, SCAP also filed a petition for
review before us.

The State Board did not immediately act on SCAP’s
administrative petition. On July 9, 2015, the L.A. Board
amended the NPDES permits for the Plants. SCAP amended
its administrative petition in light of the amended permits.
SCAP then requested that the State Board hold the state
administrative appeals in abeyance until 2017. SCAP stated

ED_002388D_00002831-00009
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that its request would “allow the opportunity for resolution of
these matters and for further discussion and exchanges
between the Petitioners and the [L.A. Board].” The State
Board granted SCAP’s request and placed the matter in
abeyance until August 10, 2017.

II. DISCUSSION

SCAP seeks review of EPA’s September 4, 2014
Objection Letter. SCAP argues the original permits proposed
by the L.A. Board were consistent with the CWA and that
EPA exceeded its authority in requiring water quality-based
effluent limitations for whole effluent toxicity, numeric
effluent limitations, and daily maximum effluent limitations.
Inresponse, EPA contends that we lack jurisdiction to review
its Objection Letter and that, so long as permitting authority
rests with California state agencies, SCAP’s judicial remedy
lies in California courts under California’s administrative
procedures. We review challenges to our jurisdiction de
novo. Bidart Bros. v. Cal. Apple Comm’n, 73 F.3d 925, 928
(9th Cir. 1996).

The CW A vests the federal courts of appeals with original
Jjurisdiction over seven categories of EPA action. 33 U.S.C.
§ 1369(b)(1).

We do not lightly hold that we have
jurisdiction under [33 U.S.C. § 1369(b)(1)].
We have counseled against [its] expansive
application. The specificity and precision of
section [ 1369], and the sense of'it, persuade us
that it is designed to exclude EPA actions that
Congress did not specify. Indeed, [n]o

ED_002388D_00002831-00010
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sensible person . . . would speak with such
detail otherwise.

Nw. Envtl. Advocates v. EPA, 537 F.3d 1006, 1015 (9th Cir.
2008) (second and fourth alterations in original) (citations
omitted) (internal quotation marks omitted). SCAP asserts
two bases for our jurisdiction. First, it claims that EPA
promulgated new daily and numeric effluent limitations for
chronic toxicity through the Objection Letter, giving our
court jurisdiction under 33 U.S.C. § 1369(b)(1)(E). Second,
SCAP claims that we have jurisdiction under 33 U.S.C.
§ 1369(b)(1)(F) because the Objection Letter was the
“functional equivalent” of EPA’s denial of the state-proposed
Draft Permits.

Neither provision gives us jurisdiction to review the
Objection Letter. When a state assumes responsibility for
administering the NPDES program, the state becomes the
permit-issuing agency. 33 U.S.C. § 1342(b). An objection
by EPA to a draft state permit is merely an interim step in the
state permitting process. /d. EPA may decide to withdraw
the objection after discussions with the state and regional
board or after holding a public hearing, or the state may
revise a draft permit to remedy EPA’s objection and issue the
permit. Id. In either case, the permitting decision remains
the state’s. The permits issued by the state are subject to
administrative and judicial review in accordance with state
law. See, e.g., Cal. Water Code § 13330 (providing for
review in California Superior Court of State Board decisions).
Alternatively, the state can choose not to remedy the
objection and let permitting authority pass back to EPA.
33 U.S.C. § 1342(d)(4). In that case, the state has
relinquished jurisdiction over the permitting process, and
EPA assumes full responsibility for the permit. If EPA issues

ED_002388D_00002831-00011
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the permit, the permit is subject to review by the EAB first
and then the appropriate federal court of appeals. City of San
Diego v. Whitman, 242 F.3d 1097, 1101 (9th Cir. 2001).
Here, the L.A. Board chose to revise the Draft Permits and
retain control of the NPDES permitting process for the Plants,
and the permits were issued through the State of California,
not EPA. The appropriate avenue for SCAP to seek redress
is through the State’s review process. We explain our reasons
in greater detail below.

A. Jurisdiction Under 33 U.S.C. § 1369(b)(1)(E)

Section 1369(b}(1)}(E) provides for federal appellate
review of EPA action “in approving or promulgating any
effluent limitation or other limitation under section 1311,
1312, 1316, or 1345 of this title.” Relying on a decision of
the Eighth Circuit, SCAP contends that EPA’s objection
effectively promulgated new ecffluent limitations and is
reviewable under § 1369(b)(1)(E). See lowa League of Cities
v. EPA, 711 F.3d 844 (8th Cir. 2013). EPA counters that we
have already considered and rejected SCAP’s argument. See
Crown Simpson Pulp Co. v. Costle, 599 F.2d 897 (9th Cir.
1979) (Crown Simpson 1), rev’d in part, 445 U.S. 193 (1980)
(per curiam) (Crown Simpson II). EPA is correct. Following
our circuit’s decision in Crown Simpson I, we hold that we
lack jurisdiction to review the Objection Letter under
§ 1369(b)(1)(E).?

* The Supreme Court teversed our decision only with respect to
jurisdiction under 33 U.S.C. § 1369(b)1XF). See infra Part ILB. It
declined to consider that portion of our decision addressing
§ 1369(b)Y(IXE). Crown Simpson II, 445 U.S. at 196 n.7 (“Because we
find that the Court of Appeals had jurisdiction over this action under
§ [1369](b)(1)(F), we do not decide whether it might also have had
jurisdiction under § [1369](b)(1)(E).”). Our decision with respect to

ED_002388D_00002831-00012
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In Crown Simpson I, we held that 33 U.S.C.
§ 1369(b)(1)(E) does not provide jurisdiction over a claim
like SCAP’s. Similar to this case, Crown Simpson I involved
a challenge to EPA’s veto of NPDES permits that the
California State Board proposed to issue to bleached kraft
pulp mills pursuant to 33 U.S.C. § 1342(b). Crown Simpson
argued that EPA’s veto was “the functional equivalent of a
newly promulgated, generalized regulation™ and that “if the
Administrator had formally promulgated such a generalized
variance regulation, it would have been directly reviewable
by the court of appeals as an ‘effluent or other limitation’
under subsection (E).” /Id. at 900. We simply rejected the
premise that the “Administrator’s vetoing of the two permits
was tantamount to the promulgation of a new variance
regulation.” /d. at 901. We characterized EPA’s actions as
“not the establishment of new regulations through an irregular
procedure, but simply two individualized adjudications to
determine the proper application of already promulgated
effluent limitation regulations covering the entire industry.”
Id. We concluded that “[s]ubsection (E) provides for direct
review of the promulgation of effluent limitations, not for
direct review of all of the Administrator’s actions that may in
any way be dependent upon the Administrator’s power to
promulgate such limitations.” /d. at 902.

Crown Simpson [1s controlling in this case. The statutory
regime differentiates between the promulgation of effluent
limitation regulations, which are “standards restricting the
quantitics of pollutants that enterprises in a given industry

33 U.S.C. § 1369(b)(1)(E) is still binding precedent in our circuit absent
intervening higher authority that is clearly irreconcilable with our existing
precedent. Miller v. Gammie, 335 F.3d 889, 893 (9th Cir. 2003) (en
banc).

ED_002388D_00002831-00013
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may discharge,” and “individualized adjudications to
determine the proper application of already promulgated . . .
regulations covering the entire industry.” /Id. at 901-02.
Here, as in Crown Simpson I, EPA did not “approve or
promulgate anything” in objecting to the Draft Permits. /d.
at 900, 902 (internal quotation marks omitted). Instead, it
applied preexisting regulations on an individualized basis to
determine that the Draft Permits were inadequate. See id. at
901. “The two permits and variances at issue here have no
. . . far reaching implications” beyond their effect on the
Plants, as compared to “generalized effluent limitations,”
which “may affect dozens or even hundreds of plants.” /d. at
902. Our precedent therefore compels the conclusion that we
lack jurisdiction under § 1369(b)(1)(E).

Petitioners urge us to follow the Eighth Circuit’s decision
in fowa League of Cities, 711 F.3d 844. In that case the lowa
League of Cities (the Leaguce) believed that EPA had imposed
new requirements for water treatment processes and that it
was doing so without promulgating regulations. At the
League’s request, U.S. Senator Charles Grassley wrote to
EPA. EPA responded in two guidance letters. The League,
believing that the guidance letters were inconsistent with the
CWA and EPA’s own regulations, brought a challenge in the
Eighth Circuitunder 33 U.S.C. § 1369(b)(1)(E). EPA argued
that the court lacked subject matter jurisdiction, but the
Eighth Circuit held that the guidance letters not only had a
“binding effect on regulated entities,” 711 F.3d at 863, but
that “communications from the EPA indicat[ed] that it would
object to any permits that were inconsistent with the policy
outlined in the EPA letters,” id. at 864. On that
understanding, the court held that EPA’s letters “were
promulgations for the purposes of CWA section
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[1369](b)(1)(E),” id. at 866, and should be reviewed under
the APA, id. at 872-78.

To the extent lowa League of Cities is inconsistent with
our decision in Crown Simpson I, we are, of course, bound by
Crown Simpson I. Moreover, there are other reasons to
distinguish this case from lowa League of Cities. Unlike the
Iowa case, EPA here was commenting specifically on the
Draft Permits submitted by the Plants, consistent with
33 U.S.C. § 1342(d)(1). EPA was not responding to a more
general inquiry about its “binding policy,” and nothing in the
EPA comments suggest that it was proposing objections
applicable to “any permits that were inconsistent with the
policy outlined in the EPA letters.” Jowa League of Cities,
711 F.3d at 865. We need not decide whether we would
agree with the Eighth Circuit’s decision in lowa League of
Cities in other circumstances. Those circumstances are not
presented to us in this case.

There are other features of our case that persuade us that
we may not review EPA’s Objection Letter. First, unlike
with the guidance letters to Senator Grassley in lowa League
of Cities, EPA here was participating in an interim step in a
complex statutory scheme. Under the scheme, EPA’s
Objection Letter was not a binding order to the L.A. Board.
To be sure, EPA notified the L.A. Board that if it did not
make the changes EPA wanted EPA would assume
jurisdiction over the NPDES permits. Nonetheless, the L.A.
Board was given the option of adopting EPA’s required
changes or ceding permitting jurisdiction to EPA.* And no

* Even if EPA had assumed jurisdiction, the Objection Letter would
still not be a final order. Permits issued by EPA must follow numerous
procedural requirements outlined in 40 CF.R. § 124.1-124.21,

ED_002388D_00002831-00015



(16 of 33)
Case: 14-74047, 04/12/2047, 1D 10392848, DKEntry: 54-1, Page 16 of 23

16 SCAP v. EPA

matter what the L.A. Board decided—whether to ignore or to
adopt EPA’s requested changes—there was going to be an
opportunity in due course for court review. Cf. City of San
Diego, 242 F.3d at 1101-02 (holding that EPA letter
regarding the city’s as-yet-unfiled application for renewal of
a modified NPDES permit was not reviewable until EPA
actually 1ssued the permit in question).

Under the Act’s scheme of cooperative federalism, if the
L.A. Board refused to make EPA’s required changes, EPA
would assume jurisdiction and, presumably, issue its own
permits. The petitioners could then have filed a petition for
review first before the EAB and then in this court and
challenged the substance of the EPA-issued permits.
Because, however, the L.A. Board acquiesced to EPA’s
requests, the Plants may pursue available state remedies,
including review by the State Board, in the California courts,
and, potentially, in the U.S. Supreme Court. See Am. Paper
Inst., 890 F.2d at 875; ¢f. S.D. Warren Co. v. Me. Bd. of
Envtl. Prot., 547 U.S. 370, 375 (2006) (reviewing state court
decision regarding conditions placed in permit by state
environmental agency under 33 U.S.C. § 1341); PUD No. |
of Jefferson Cty. v. Wash. Dep’t of Ecology, 511 U.S. 700
(1994) (same).

There 1s a another reason for us to decline to exercise
jurisdiction at this stage in the process. Under the CWA,
California may impose restrictions that exceed the CWA’s

124.51-124.66. The Plants would have had the right to submit written
comments and seck a hearing before EPA, 40 C.F.R. § 124.11, the right
to an administrative appeal to the EAB, id. § 124.19(a)(1), and the right
to review under the APA in a federal court of appeals, 33 U.S.C.
§ 1369(b)(1)(F).
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minimum requirements and EPA’s regulations. 33 U.S.C.
§1370; 40 C.F.R. § 122.44(d). The L.A. Board (or the State
Board) may take a more aggressive view of the requirements
for keeping the state’s waters clean. In that circumstance, any
request for review of EPA’s Objection Letter would be moot
because California water regulators may determine that the
discharges at issue exceed the requirements of state water
quality standards. 40 C.F.R. § 122.44(d). EPA’s views, in
that case, are irrelevant, and a petitioner’s remedies, if any,
lie with the State Board and the California courts. We have
no business getting into the middle of this process.

We have no jurisdiction toreview EPA’s Objection Letter
under § 1369(b)(1)(E).

B. Jurisdiction Under 33 U.S.C. § 1369(b)(1)(F)

Section 1369(b)(1)(F) provides for review of an EPA
action “issuing or denying any permit under section 1342.”
SCAP wurges us to find that EPA’s Objection Letter
effectively denied the permits sought by the Plants and
tentatively approved by the L.A. Board. For authority, SCAP
points to the Supreme Court’s decision in Crown Simpson 1.
In that case, the Supreme Court held that under the 1972
version of the CWA, when EPA “objects to effluent
limitations contained in a state-issued permit, the precise
effect of its action is to ‘den[y]” a permit within the meaning
of § [1369](b)(1)F).” 445 U.S. at 196 (first alteration in
original). EPA argues that Crown Simpson II is not
applicable because Congress amended the CWA in 1977 and
revised the procedures relating to EPA supervisory authority
of state NPDES permitting. Although the Supreme Court in
Crown Simpson [T was aware of the 1977 CW A amendments,
it expressly declined to consider their impact on the
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jurisdictional question before it, because the EPA objection
at issue occurred before the amendments took effect. /d. at
194 n.2 (“Section [1342] was amended in 1977, after the
permits in the present case were vetoed, to give EPA the
power, which it did not then have, to issue its own permit if
the State fails to meet EPA’s objection within a specified
time. We do not consider the impact, if any, of this
amendment on the jurisdictional issue presented herein.”
(citation omitted)). Since Crown Simpson I, neither the
Supreme Court nor we have addressed the interaction of 33
U.S.C. § 1342(d) and § 1369(b)(1)(F). Doing so now for the
first time, we conclude that the Objection Letter did not
constitute the “issu[ance] or den[ial]” of the Draft Permits at
issue, and we do not have jurisdiction under § 1369(b)(1)(F).

In our view, the 1977 amendments significantly changed
the CWA. Section 1342(d)(2), as enacted in 1972 and
construed by the Court in Crown Simpson I, provided:

No permit shall issue (A) if the Administrator
within ninety days of the date of his
notification under subsection (b)(5) of this
section objects in writing to the issuance of
such permit, or (B) if the Administrator within
ninety days of the date of transmittal of the
proposed permit by the State objects in
writing to the issuance of such permit as being

outside the guidelines and requirements of
this Act.

Pub. L. 92-500, § 2, 86 Stat. 816, 882 (1972) (CWA
§ 402(d)(2)). Under this version of the statute, once EPA
objected to a state permit, the permit could not be issued
unless the state revised it to remedy EPA’s objection. And if
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the state refused to address EPA’s objection, EPA and the
state were at an impasse: “No permit shall issue . . ..” At
that point neither the state nor EPA had authority to issue a
permit. In this scheme, EPA’s objection was “functionally
similar to its denial of a permit.” Crown Simpson 11,445 U.S.
at 196. The Court expressed concern that “denials of NPDES
permits would be reviewable at different levels of the federal-
court system depending on the fortuitous circumstances of
whether the State in which the case arose was or was not
authorized to issue permits.” /d. at 196-97. Additionally, the
Court thought that “the additional level of judicial review in
those States with permit-issuing authority would likely cause
delays in resolving disputes under the Act.” /d. at 197. The
Court thought such a “bifurcated system” was “seemingly
irrational.” Id. However, it added that its conclusion was
based in part on the absence of “a far clearer expression of
congressional intent.” /d.

That “clearer expression of congressional intent” came in
the form of the 1977 CWA amendments. In 1977, Congress
amended the CWA and added § 1342(d)(4). It reads:

In any case where, after December 27, 1977,
the Administrator, pursuant to paragraph (2)
of'this subsection, objects to the issuance of a
permit, on request of the State, a public
hearing shall be held by the Administrator on
such objection. If the State does not resubmit
such permit revised to meet such objection
within 30 days after completion of the
hearing, or, if no hearing is requested within
90 days after the date of such objection, the
Administrator may issue the permit pursuant
to subsection (a) of this section for such
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source in accordance with the guidelines and
requirements of this chapter.

Pub. L. 95-217, § 65, 91 Stat. 1566, 1604 (1977). In contrast
to the prior iteration of the statute, which made EPA’s
objection binding, the amended statute creates a process in
which the state can request a hearing, following which there
is additional opportunity for back and forth between the state
and EPA. See33 U.S.C. § 1342(d)(4); 40 C.F.R. § 123.44(e),
(g). The state then has the choice to issue the permit with
EPA’s requested changes or to allow jurisdiction over the
permitting process to return to EPA. The amendment
resolves the impasse that occurred under the prior scheme
when EPA objected to a permit and the state chose not to
modify the permit to remedy EPA’s objection. See Crown
Simpson II, 445 U.S. at 194 n.2 (“Section [1342] was
amended in 1977 . . . to give EPA the power, which it did not
then have, to issue its own permit if the State fails to meet
EPA’s objection within a specified time.”).

The 1977 Amendments alter the permit-approval process
so that an EPA objection no longer automatically and finally
results in the denial of a permit if the state refuses to conform
to EPA’s request. EPA’s objections are now part of an
ongoing process, not the end of the process. Thus,
complaints about an EPA Objection Letter are premature
because when EPA objects to a permit, the administrative
process is not yet at an end: The state and EPA may resolve
their dispute over the objection informally, see, e.g., MOA at
16; the state may request that EPA hold a public hearing, or
hold its own public hearing, after which EPA may reaffirm,
withdraw, or modify its objection, 40 C.F.R. § 123.44(g);
MOA at 16-17; the state may decide to modify the permit,
and EPA may accept the modifications; or the state may
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decide not to act or refuse to accept EPA’s modifications, and
EPA may then issue the permit on its own authority,
40 C.F.R. § 123.44(h); MOA at 19-20. In sum, under the
current scheme, an objection by EPA is no longer
“functionally similar” to denying a permit outright, because
there are other procedures still available to the interested
parties before the state denies the permit. And, if the state
chooses not to adopt the recommendation of EPA, permitting
authority simply transfers out of the state’s hands and back to
the federal level ?

Our conclusion is also consistent with decisions of the
Seventh and Eighth Circuits, the only other circuits to have
addressed the issue directly. The Seventh Circuit held that
the “amendments to the [CWA] fundamentally altered the
underpinnings of the Crown Simpson [II] decision” such that
“an EPA objection to a proposed state permit is no longer
“functionally similar’ to denying a permit.” Am. Paper Inst.,
890 F.2d at 874 (quoting Crown Simpson 11,445 U.S. at 196).
Emphasizing the “strong congressional intent to make the

5 A statement by Senator Muskie, floor manager of the conference bill
in the Senate during Senate debate on the 1977 amendments, is consistent
with our reading of the statute:

It is intended that this process be utilized to insure
the rapid issuance of an effective, valid permit. The
Administrator’s action in objecting to a permit would
generally not be subject to judicial review since it will
always be followed by further administrative action.
The final issuance of a permit by EPA would be subject
to judicial review purswant to [33 US.C.

§ 1369(b)(1)(F)].

123 Cong. Rec. $39,187 (daily ed. Dec. 15, 1977) (statement of Sen.
Muskie).
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states, where possible, the primary regulators of the NPDES
system,” the Seventh Circuit concluded that the CWA, as
amended, “does not contemplate federal court review of state-
issued permits” and, accordingly, the federal courts may not
review EPA’s objections to state-drafted permits before those
permits have been issued by the states. [d. at 873, 875.
Because “state courts are perfectly competent to decide
questions of federal law,” the “state courts may examine
challenges to any pertinent EPA objections.” /d. at 875.

The Eighth Circuit reached a similar conclusion.
Determining that it lacked subject matter jurisdiction to
review an EPA Regional Administrator’s objection to a state
NPDES permit, the court wrote:

The crucial question here is whether the EPA
Administrator has issued or denied an NPDES
permit. . . . EPA’s action here, although
indicating disapproval with the City’s NPDES
permit as drafted, does not constitute a
decision by the Regional Administrator—Iet
alone the EPA’s Administrator, to whom the
Regional Administrator’s decision is
appealable—to issue or deny an NPDES
permit. . . . The EPA’s actions thus far
constitute preliminary objections to the State’s
proposed permit.

City of Ames v. Reilly, 986 F.2d 253, 256 (8th Cir. 1993).
The Eighth Circuit noted the administrative options that
remain following an EPA objection: “[Tlhe State could issue
its own permit, the EPA could withdraw its objections, or the
EPA could issue a final NPDES permit.” 1d.; cf. Champion
Int’l Corp. v. EPA, 850 F.2d 182, 188 (4th Cir. 1988)
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(holding that when EPA files an objection for a state permit
and then assumes NPDES issuing authority, EPA has not
reached a final agency action subject to judicial review).

We lack jurisdiction under 33 U.S.C. § 1369(b)(1)(F) to
review EPA’s Objection Letter.

III. CONCLUSION
We conclude thatneither 33 U.S.C. § 1369(b)(1}(E) or (F)
provides us subject matter jurisdiction to review the

Objection Letter, and we dismiss SCAP’s petition for review.

DISMISSED.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)
A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Jadgment Form - Rev. 08/2013 1
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof'is a party in a civil case,
the time for filing a petition for rehearing 1s 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.

. The petition must be accompanied by a copy of the panel’s decision being
challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Jadgment Form - Rev. 08/2013 2
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.
. You may file a petition electronically via the appellate ECF system. No paper copies are

required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under F-orms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7806.
Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at

www.supremecourt.gov

Counsel Listing in Published Opinions

. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing

within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul, MN 55164-
0526 (Attn: Jean Green, Senior Publications Coordinator),
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.

Post Jadgment Form - Rev. 08/2013 3
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United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

This form is available as a fillable version at:
hitp://cdn.ca9.uscourts.gov/datastore/uploads/ forms/Form%2010%20-%20Bill%6200f%620Costs.pdf.

Note: 1f you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

V. 9th Cir. No.

The Clerk 1s requested to tax the following costs against:

Cost Taxable
under FRAP 39, REQUESTED ALLOWED
28 U.S.C. § 1920, (Fach Column Must Be Completed) (1o Be Completed by the Clerk)
9th Cir. R. 39-1
No.of | Pagesper | Costper TOTAL No.of | Pagesper| Costper TOTAL
Docs. Doc. Page* COST Docs. Doc. Page* COST
Excerpt of Record $ $ $ $
Opening Brief $ $ $ $
Answering Brief $ $ $ $
Reply Brief $ $ $ $
Other** $ $ $ $
TOTAL: |$ TOTAL: |$

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1.

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be
considered.

Attorneys' fees cannot be requested on this form.
Continue fo next page
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Form 10. Bill of Costs - Continued

L , swear under penalty of perjury that the services for which costs are taxed

were actually and necessarily performed, and that the requested costs were actually expended as listed.

Signature

"s/" plus attorney's name if submitted electronically)

Date

Name of Counsel:

Attorney for:

(To Be Completed by the Clerk)

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk

ED_002388D_00002831-00033



